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ACCOUNT.—It isa general and material rule in all cases of accounts, that 
where there has been a settlement, and the account has either been 
signed, or a security executed at the foot of it, a Court of Equity will 
not open that transaction, unless the evidence produced (founded on the 
eharges of the bill,) shows the transaction to be iniquitous ; that it ought 
not to be brought forward at all to affect the party sought to be bound. 
White vs. Walker; 478 

In stating an account against an administrator, under the laws of this 
State, annual rests are to be made, and interest charged on the balance 
found due at the period of each rest. Young, Adm’r. vs. McKinnie, 
Adm’r., 542 

ADMINISTRATORS AND EXECUTORS.—(See Limitation, Statute of.) 
In stating an account against an administrator, under the laws of this 
State, annual rests are to be made, and interest charged on the balance 
found due at the period of each rest. Young, Adm’r. vs. McKinuie, 


Adm’r., 542 
Sy AGREEMENT.—An agreement amongst Pilots to associate together for 
their business, is not illegal. Jones vs. Fell, 510 


APPEAL.—(See Jurisdiction.) An appeal is matter of right, if entered 
duriog the term of the Court at which the judgment is pronounced, or 
within ten days thereafter ; andsuch appeal, when entered, suspends the 
judgment, sentence and decree appealed from; and if reversed, it is as 
if it had never existed. Archer vs. Hart & Sammis, 234 

Upon an appeal from a Justices Court to the Circuit Court, the trial in the 
latter Court is to be had anew upon the merits, and the original defen- 
dant is not limited and confined upon such new trial to the same points 
of defence made in the Court below, but may present new defences up- 

« on the merits. 

There being no time specified within which a plea denying the signature 
of the defendant to a bond, bill or note should be filed in a Justices 
Court, it may be filed on the entry of the appeal in the Circuit Court. 


Davis vs. Elliot’s Adm’rs, 261 
An Appeal or Writ of Error does not lie to an order granting a new trial s 
in a eommon law case. Dawkins ve. Carroll, 407 
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ANSWER.—A party cannot be charged against his own denial. in his answer 
under oath, on the testimony of only a single witness ; it must, to war- 
rant a decree, be contradicted by at least two witnesses, or by written 
documents. 








But the answer, to have this power, must be direct and positive. White 
ve. Walker, 478 
Where, in a Defendant's answer, the “ want of consideration” is formerly 
set up, and is insisted upon in the argument, as a substantive defence, 
yet the Court will look into the whole answer to determine whether the 
issue intended to be raised is one of fact or only an inference of law. 









































“ Want of consideration,” as a defence, must be so set up as not to present 
a double issue—in other words, it must simply negative a consideration ; 
and anything beyond that, showing that the party defendant was only 
deceived or disappointed in that which he relied upon as a consideration, 
ehanges the defence from that of a “ want,” to “illegality” or failure.” 





» Only such matters of fact set forth in the.answer of a Defendant as are 

® clearly responsive to the allegations of the Bill, will be considered as 

~ _ evidence in the same cause. Matters of fact set up and insisted upon as 
a substantive defence, must be established by proof al/iunde, Orman, 
Adm’r., &e. vs. Barnard, Adams & Co., 528 


ATTORNEY AND SOLICITOR.—Ap attorney or solicitor who conducts a 
suit, has a /ien for his fees upon the fund recovered, as long as it re- 
mains within the custody or control of the Court. ) 


Where.a solicitor had been employed, under a special agreement, to con- 
duct a suit, and during the progress and pendency of the suit, the owner 
of the demand assigned his interest in the same to a third party, nostip- 
ulation entered into between the assignor and assignee, in regard to the 
amount of fees to be allowed the solicitor, will be ‘permitted to affect 
his rights which had accrued in virtue of the special agreement. 


Whgre a client employs an attorney, for a stipulated fee, to institute and 
conduct a suit, and during the progress of the same the employs addi- 
tional counsel, this gives the client no right to insist upon a reduction of 
the amount of the stipulated fee; but any abatement thereof, m view 
of the additional charge imposed upon him, must. be a matter of agree- 
meni—it is not a matter of right. Randall vs. Archer, 438 


BANK BILLS.— Where a party: voluntarily receives, as a loan, bank bills 
. which were at a discount, and gave his note for their nominal amount, 
payable in money, be cannot set up as a defence that the amount bor- 

rowed was not Ft or its equivalent. 8S, L. Ins. and T. Co. vs. Lanier, 110 
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BILL OF COMPLAINT.— Where A. alleges, in a bill of complaint, that her 
father, J. C., who afterwards died, and of whom she is an beir, together 
with L. & G., purchased from the United States an undivided interest 


in a tract of land, a certificate for which issued to L. & G. and the heirs 
of J. C., and the receiver's receipt, and the patent issued by the United 
States, in evidence in the cause, declare the purchase to have been made 
‘by L. & G. and three other persons by name, as heirs of J. C.: Held, 
That the allegations of the bill are not sustained by the proof, and that 
a decree directing a partition of the land is erroneous. 

No facts are in issue unless charged in the bill, and no proof can generally 
be offered of facts not in the bill, nor ean relief be granted for matters not 
charged, although they may be apparent from other parts of the plead- 
ings and evidence ; for the Court provounces its decision “ secundum al- 


legata et prabata.” St. Andrews Bay Land Co, vs. Campbell, 


BILL OF EXCEPTIONS.—lInstructions not excepted to at the trial, nor re- 
ferred to, nor introduced in the bill of exceptions, will not be noticed by 
the Supreme Court. Union Bank vs. Call, 

The facts of the case are brought before this Court by the Bill of Excep- 
tions, and the Court is confined to the questions presented by it. Pons 
vs. Hart, 

The party excepting must, at his peril, place as much in his bill as shows 
that the Court did err to his prejudice ; for the presumption is in favor 
of the rectitude of their proceedings, and all decisions made will be pre- 

r sumed correct until the contrary appear. 

Wherefore if the evidence on which instructions to the jury were intended 
to bear, be not presented by the bill, the Court will not adjudge such 
instructions erroneous. 

While the Court recognizes the doctrine that upon a writ of error it is 

‘ within its province to look beyond the bill of exceptions, and to consider 

errors apparent upon the face of the record, yet this must be limited to 

such errors only as have not been waived by the pleadings. 

And therefore where a plaintiff, instead of demurring to a plea, replies to 

the same, it is too late to make the objection in this Court that the plea 

is bad. Proctor vs. Hart, 


BILL OF PARTICULARS.—(See Pleas and Pleading.) The omission of a 
bili of particulars is not a proper ground of deraurrer to the declaration. 
McKay vs. Lane, 


BOND.—If a party in a cause depending, enters inte a bond to perform the 
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decree or abide the judgment of the Court, it is intended to mean the 
Court which ultimately decides the cause. 

Where a@ decree in equity was in favor of a defendant, and the bond which 
he had given to perform the decree of the Court was directed to be can- 
celled, ou an appeal from so much of the decree as related to the prin- 
cipal matter, if the same be reversed, that portion of the decree directing 
the cancellation of the bond is also reversed. It 1s only accessory to 
the decree appealed from, followed it, and shared its fate. 

A voluntary bond is valid as a common law contract, if it is entered into 
by competent parties, and for a purpose not prohihited by law, and is 
founded upon a sufficient consideration. Archer vs. Hart and Sammis, 234 


A bond executed and filed on obtaining a writ of attachment, by the agent 
of the plaintiff, in his character as agent, and professing to bind himself, 
and not his principal, is a substantial compliance with the requisitions of 
4: the statute, provided the bond be also executed by two good and sutfti- 
& cient sureties. Conklin and Smith vs. Goldsmith and others, 280 


CESTUI QUE TRUST—{See Trusts and Trustees.) 


CONCEALMENT.—Concealment of a material fact by the party whose du- 
. ty itis to disclose it, is sufficient to set aside a contract. White vs. 
Walker, 478 


CONFESSION.— Whether the confession of a prisoner is or is not volunta- 
ry, is a question for the determination of the Court ; and it is error for 
the Court to refer it to the consideration of the Jury. y 


: Althqugh the inquiry should, in the first instance, have been restricted to 

ic? the question of the influences which operated upon the prisoner to in- 

. duce the confession, yet if it afterwards appeared that such confession 

EX “ was not voluntary, the Court should have arrested the examination, and 

' withdrawn the evidence from the jury. 

To render a confession voluntary and admissible in evidence, the mind of 
the prisoner should at the time be free to act, uninfluenced by fear or 
hope. Where the prisoner had been arrested on a charge of arson, on 
suspicion merely, and carried to the magistrate’s office, a large and ex- 
cited crowd of persons attending, from the violence of which the firmness 
and determination of the magistrate was barely sufficient to protect him, 
and thus situated, the excited populace remaining without the office, but 
within the hearing of the prisoner, who exhibited marks of great terror 
and alarm, he, the prisoner, was urged by the Magistrate to confess his 
guilt, saying to him that “they were satisfied of his guilt ; thathe would 

be put upon his trial, and would certainly be hung; that if he had ac- 
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complices, they would be put upon their trial, and not him, if he would 
turn State’s evidence ;” and thereupon the prisoner confessed his own 
guilt, but denied he had any accomplices: Held, That the cireumstances 
of the case lead to and induce the conclusion that th confession was not 
voluntary, but was forced from the mind of the prisoner by the “ torture 
of fear.” 


































In this case, the prisoner’s guilt, according to the bill of exceptions, rested 
alone en the confession, unsupported by any proof of the circumstances 
which directed suspicion against him ; and in the proof of the corpus de- 
licti, the statement of the prisoner as to the place where the house was 
fired, was contradicted by two witnesses. Simon, a slave, vs, The 
State, 285 


CONFUSION OF BOUNDARIES.—{See Jurisdictien.) 


CONSENT.—A deeretal order made by consent, cannot be set aside, either 
upon appeal or rehearing’, but an order thus made may be set aside by 


consent. White vs. Walker, 478 
CONSIDERATION.—Mere inadequacy of consideration, if the bargain be 
fair, is no ground for relief. White vs. Walker. 478 


Where, in a defendant’s answer, the “want of consideration” is formerly 
set up, and is insisted upon in the argument, as a substantive defence, 
yet the Court will look into the whole answer to determine whether the 
issue intended te be raised is one of fact, or only an inference of law. 

“ Want of consideration,” as a defence, must be so set up as not to present 
a double issue—in other words, it must simply negative a consideration ; 
and anything beyond that, showing that the party defendant was only 
deceived or disappointed in that which he relied upon as a consideration, 
changes the defence from that of a “want,” to “illegality” or “failure.” 
Orman, Adm’r., &c. vs. Barnard, Adams & Co., 528 


CONTRACT.—Misrepresentation in a material point, innocently made, will 
vitiate a contract, and be ground for setting it aside, or giving compen- 
sation to the extent of the mistake. Ladd vs. Tompkins and Chaires, 395 

Concealment of a material fact by a party whose duty it is to disclose it, 
is sufficient to set aside a contract. 

If the value of a thing sold depends upon a contingency, although great 
advantage may be gained, yet the contract shall be sustained. White 
vs. Walker, 478 

CORPORATION.— Where the charter of incorporation of a Banking Com- 

pany required that subscribers should, at the time of subscription, pay 

to the Commissioners appointed to open books for that purpose, tea per 
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cent. on each shate of stock subscribed, and directed that so soon as the 
stock was taken and the ten per cent. paid, trustees were to be elected, 
aud the Company fully organized; and by an amendatory act, passed 
after its organization, the Company was authorized to allow any stock- 
holder to surrender his certificate of stock, and take a certificate of full 
stock equal to the amount actually paid in by him, which surrendered 
, stock the Company was authorized to re-issue: Hetp, 1, That the Com- 
pany were not bound to require of the purchaser of this surrendered 
stock a payment of ten per cent. on each sbure of stock so purchased : 
2, That the terms of the original charter have exclusive reference to the 
subscribers before the corporation was organized ; and 3, That the Com 
pany and not the Commissioners had the power to re-issue the surrend- 
ered stock. 
Where, by the terms of the charter, a Banking Company was authorized 
to sell surrendered stock for cash, and invest the amount in bonds and 
mortgages, and instead thereof, it received the bond and morigage of 
an individual directly, as a consideration for the stock issued to 
him: Hep, That the individual stockholder could not avail bimself of 
F this conduct of the Company to avoid hig bond so given. 
A party cannot avoid his contract with a corporation, and thereby diminish 
the fund which was designed as a security for the benefit of the public, 
upon the pretence that there was some abuse of the corporate powers, . 
or mismanagement on the part of the Board of Directors, in making the 
A contract with a corporation may be binding on the parties, though it be 
an abuse of the corporate powers, for which the corporation may be 
answerable to the government which created 1t. 
Where a grant of power is clearly defined, and no mode is prescribed for 
its exercise, it is for the corporation to adopt such mode as, in its judg- 
meat, will secure the purpose contemplated. 
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As a general rule, a grant specifying the mode and manner of exercising 
‘ powers, is construed as merely directory, unless there are negative words, 
excluding the right to adopt any other mode. 
When a corporation becomes insolvent, the officers are trustees for credi- 
tors, and the same priociples of law which would be applicable to a suit 
in favor of creditors, apply to a suit instituted by a corporation under 
euch circumstances. S. L. Ins. and T. Co. vs. Lanier, 110 


a” COSTS—As a general rule, the prevailing party is entitled to costs, as 
well in equity as at law ; yet costs do not always follow the decree in 
favor ofa party, They are in the sound discretion of the Court, and are 
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2 
to be awarded or refused according to the justice of each particular case. 
White vs. Walker. 478 


CRIMES AND MISDEMEANORS.—See Slaves.) 



























DECEIT.—In an action for deceit, the covenant of warranty is not the cause 
of action, but the inducement to it. 
The action is not on a breach of the contract, but the fraud or deceit of the 
defendant in the sale. It is, therefore, not requisite for the plaintiff to 
se! forth the contract, but simply, the fraud or deceit and damages.— 
Watterman vs. Mattair, a 211 


DECREE.—({See infant.) 


DEED.—A deed signed by the President, and under the seal of a Corporation, 
prima facie is valid, and the burthen of showing that it was done frau- 
dulently, or without authority, devolves on the party contesting it. 

A deed by a President of a Bank should conform to the order of the 
Board of Directors, but it is not, on account of a deviation, void, especi- 
ally after a lapse of ten years, and the Bank has received and retained 
money under it; nor does it lie with a stranger to raise the objection, 
Union Bank et al. vs. Call, 409 


DEFENCE.—If a particular defence be relied upon as conclusive, it should 
be presented in the Court below, by pleading, instructions to the jury, or 
motion for a new trial, and not originally in this Court, as a ground of 
reversal. Pons va. Hart, 457 


DEMURRER.—A demurrer upon the ground of misjoinder of a complainant, 
must be presented in dimine. A party omitting to do so, and going into 
the merits of a case, waives his demurrer, and the Court will not, except 
in a special case, allow it to prevail at the hearing. 
Matters dehors the bill, showing a want of interest in a complainant, cannot 
be set up by way of demurrer, but may be raised by way of plea. The 
attempt to set them up in support of a demurrer, is fatal to it. S. L. 
In. & T. Co. vs, Lanier, 110 
The omission of a bill of particulars is not a proper ground of demurrer to 
the declaration. McKay vs. Lane, 268 
Where a plaintiff instead of demurring to a plea replies to the same, it is 
too late to object in the appellate court, that the pleais bad. Proctor vs. 
Hart, 468 


DEVASTAVIT.—{See Limitations.) 
DOWER.—The widow is not entitled to be endowed of real estate purchased 
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by her deceased husband and his partner, with the partnership funds, q 
for partnership use and convenience, and held and owned as part-of the 4 
joint stock or property of the partvership,; when her claim comes in con- 

flict with that of the surviving partner, or a creditor. 


Although such estate be conveyed to the partners, so as to vest in them a 
legal estate as tenants in common, yet in the absence of an express 
agreement, or of circumstances showing an intent that the estate is to be 
held for the separate use of the partners, it will be considered, in equity, 
as vesting in the partners in their partnership capacity, subject to an 

implied trust that they shall hold it until the purposes for which it was 
purchased have been accomplished, and that it shall be applied, if neces- 
sary, to the payment of the partnership debts. 

At law, upon the death ofthe partner, his share or interest in the realty 
held and owned by the firm, is cast by descent upon the heir, and he 
becomes tenant in common with the surviving partner ; and so, at law, 














































‘ . the widow may have dower assigned her in such share or interest; 
r a but both heir and widow.will take the estate the ancestor and husband 
~  beld therein, clothed with the same trust in equity, for those who are en- 
titled to the beneficial interest, whether surviving partners or creditors. 

: Loubat vs. Nourse, 350 
A wife is not entitled to dower in shares of stock of a Land Company dis- 
posed of during the life time of the husband. MeDougald vs. Hep- 

burp, 568 


ELECTION.—The intention of the testator to dispose of property not his ? 
own, thereby imposing upon the legatee the obligation to elect, must be 
st expressed or clearly implied in the wil] itself. Parol evidence cannot 
; be received to establish it. Young, Adm’r. vs. McKinnie, Adm’r., 642 


EQUITY.—{See Jurisdiction.) 


If a creditor seeks the aid of a Court of Equity against the real estate of 
bis debtor, he must show a judgment at law creating a lien upon such 
estate; and if he seeks such aid in regard to personal property, he must 
“ show an execution, sued out and pursued to every available extent.— 
eS Barrow vs. Bailey, Adm’r, 9 


“* ERROR.—Oourts of Error will not consider an assignment of error which is 
presented as a mere abstraction, when the party has been in no degree 
damnified thereby ; or, where the error, if it is one, is either corrected by 

. the Judge himeelf, or is rendered harmless by the subsequent events of 

the trial. McKay vs. Lane, 
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The admission of a deed in evidence, after tis rejection by the judge, i 
not error unless prejudice or injury is shown. 

It is not error to refuse an indefinite instruction. Union Bank et al. vs. 
Call, 109 

While the court recognizes the doctrine that upon a writ of error, it is wit! 
in its province to look beyond the bill of exceptions and to consider 
errors apparent upon the face of the record, yet this must be limitedtg 
such errors only as have not been waived by the pleadings. 

And therefore, where a plaintiff, instead of demurring toa plea, replie 
to the same, it is too late to make the objection’ in this court that the 
plea is bad. Proctor vs. Hart, 4 


ESTOPPEL.—In an action against C. as a surety for S. in a replevin bond 
conditioned for the re-delivery of the property attached, to abide the fi 
nal order of the Court, he pleaded that at the time of, and prior to th 
institution of the original suit by attachment, S. the defendant therein 
and the principal in the replevin bond, was dead: Hetp, That the mat 
ter set up in such plea does not constitute a sufficient bar to the action 
that C. is estopped by the bond, as well as by the judgment in the 
original suit, to aver the death of S. prior thereto. 

Estoppel, by deed, concludes the party executing it, not only as to the very 
point intended to be effected by the instrument, but also as to any fact 
stated or recited in it. 


The ground on which persons standing in the relation of privity to the 
litigating party, are bound by the proceedings to which he was a party, 
is that they are identified with him in interest ; and whenever this iden- 
tity is found to exist, all alike are concluded. Where, therefore, one 
binds and obliges himself that the defendant in an attachment suit would 
cause the property levied upon, and replevied by the said bond, to be 
forthcoming to abide the final order of the Court in the said suit, he con 
nected himself in privity with the proceedings therein, and made the 
record of the judgment conclusive evidence against him. 


p Judgments and decrees, as estoppels, conclude parties and privies only 


Whenever the matter of the estoppel is apparent on the face of the record 
advantage may be taken thereof upon demurrer. Collins vs. Mitchel! 4 


EVIDENCE.—After the testimony in a case has been closed, neither p 
has the right to re-examine a witness, or to introduce any new evidence 
but when through the jnadvertence of counsel, or other cause, the i 
enforcement of the rule would defeat the ends of justice, it is the 


of the Judge to relax it, whenever if can be done, with t 
the adverse party 
26 
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Per Thompson, J—Such relaxation rests in the sound discretion of the 
¥ Judge, and if he errs in admitting or refusing to admit the testimony 
offered, this Court has jurisdiction to review the judgment and correct 
the error. Barber vs. State, 
Objections to the admissibility of evidence must be made before it goes to 
: the jury; it was therefore too late after an instrument of writing was 
read to the jury to object that its execution was not sufficiently proved. 
‘ Thejgeneral tule No. 28, of the Reg. Gen. Jan’y. Term, 1847, had in view 
the question of the costs of proving documentary evidence intended to 
be offered on the trial of a cause: it is not obligatory on either party to 
give notice of all the documentary evidenee intended to be introduced. 
© McKay vs.Lane, . 
The admissio# of a deed in evidence, after its rejection by the Judge, is 
not error, unless prejudice or injury is shown. 
; Books of account of the Cashier of a Bank not evidence as to strangers. 
m Union Bank et ai. vs. Call, 
~ Where a party has substantially the benefit of a paper as evidence before 
the jury, the case will not be reversed because it was not formerly read, 
or because the Court had rejected it as evidénce in the previous pro- 
gress of the trial. Pons vs. Hart, 
Testimony merely conjectural is wholly inconclusive, and ought not to be 
received. White vs. Walker, 
Only sueh matters of fact set forth in the answer of a defendant, as are 
dlearly responsive to the allegations of the Bill, will be considered as 
, evidence in the cause. Matters of fact set up and insisted upon as a sub- 
2 stantive defence, must be established by proof aleunde. 
The general rule that “a well connected train of circumstances is as con- 
» elusive of the existence of a fact as 1s the most direct and positive evi- 
: dence,” is as applicable to a Court of Equity as to a Courtof Law; and 
so also is the other general rule, that “the best evidence the nature of 
the case admits of, must always be produced.” 

But the former of these rules is not of universal application, and therefore 
ities reference ought always to be had to the nature of the fact to be proved ; 
, for there are some facts peculiarly susceptible of positive proof, whilst 

“e others, from their very nature, can be established only by circumstances. 
In the consideration of a fact which is peculiarly susceptible of positive and 

direct proof, the Court will not be influenced by mere circumstances to 

adopt a conjectural conclusion in regard to its existence. Orman, Adm’r., 
&e., ys. Barnard, Adams & Co., : 
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Where A. alleges. in a bill of complaint, that her father, J. C., who after- 
wards died, and of whom she is an hei, together with L. & G., pur- 
chased from the United States an undivided mterest in a tract of land, 
a certificate for which issued to L. &. G. and the heirs of J.C. and the 
receiver's receipt, and the patent issued by the United States, in evi- 
dence in the cause, declare the purchase to have been made by L. & G., 
and three other persons by name, as heirs of J. C.: Held, That the alle- 
gations of the bill are not sustained by the proof, and that a decree di- 
recting a partition of the land, is erroneous. 

No facts are in issue unless charged in the bill, and no proofs~can gen- 
erally be offered of facts not in the bill, nor canreliefbe granted for mat- 
ters not charged, although they may be apparent from other parts of the 
pleadings and evidence ; for the Court pronounces its deeision “ seeun- 
dum allegata et probata.” St. Andrews Bay Land Company vs. 
Campbell, 


EXCEPTION.—A refusal to give instructions on a mere abstract proposi- 
tion, not based on any color of evidence, affords no ground of excep- 
tion. 

And even where a charge is given to the jury which is entirely abstract, 
or out of the case, so as not to affect it, although the charge be erroneous 
as a proposition of law, yet this will not constitute a ground of exeep- 
tion. Proctor vs. Hart, 


EXECUTION.— Upon a proceeding in scire facias quare executionem non, 
two writs successively issued and retured nihi/, are equivalent to one 
writ returned scire feci, and the Court may, upon such returns of nihi/, 
proceed to award execution, 

When such writ of execution is awarded upon a return of scire feci, the 
defendant is concluded by the judgment; but when it is awarded upon 
two returns of nihi/, the defendant may afterwards present his defence 
by audita querela, or upon motion to the Court, and may have the full 
benefit thereof. Barrow vs Bailey, Adm’r., é&c., 


Under the act of March 15, 1844, Sec. 2, an exe2ution is in force until] sat- 
isfied ; if a sheriff endorses any action thereon, it is not his duty to re- 
turn the same to the Clerk’s office, nor does the writ thereby become in- 
operative, unless the same is satisfied. Mercer vs. Hooker, 

When a fieri facias, or other execution, is taken out on a judgment, with- 
in the time limited by law, and which is not executed, the plaintiff may 
sue out a new writ of execution at any time afterwards, without a scire 
facias, provided the first writ be returned and filed. Jordan ys. Pet- 

ty ef al,, 
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doctrine of the same’sanctioned aad affirmed, viz: “ That where a bill 
of sale for property. was taken in the name of the wife, but the purchase 
money bad been paid by the husband, in the absence of proof that the 
money so paid belonged to the wife, neither her title, nor the title of 
any one claiming through her, will be permitted to defeat the lien of an 
execution against ber husband.” Craig vs. Gamble, 

FORECLOSU RE.—(See Mortgage.) 

FRAUD.—Inadequacy of price, in asale of property where the vendor is 
greatly indebted, is a mark or badge of fraud, and, when associated with 
other circumstances of suspicion, may be couclusive. Where, therefore, 
a vendor who was largely indebted, and embarrassed by the pressure 
of his creditors, sold bis entire estate, real and personal, to a friend and 
relative whom he summoned from a distance to make the purchase, at a 
price considerably less than the fair market value of the property, and 
less than the sum of his debts, the conferences between the vendor and 
purchaser during the negotiations being secret, and no appraisement by 
or reference to auy third person on the question of ‘values, and the 
avowed intention being to prevent the property from being sacrificed by 
creditors at sales under legal process ; it was held, that fraud might 
and ought to be inferred therefrom, and that the conveyance, in equity, 
should be considered valid only as to the consideration paid by the pur- 
chaser which was actually applied to the payment of the debts of the 
vendor, and that the overplus or residue should be held by such pur- 
chaser as a trust fund, for the benefit of the creditors of the vendor— 
Barrow vs. Bailey, Adm’r, &c., 


it is the duty of a party, upon discovering a fraud, to take immediate 
steps fot the rescision of bis contract. By his ratification of the acts of 
which he complains, and to which he was a willing party, he is forever 
estopped from setting up sucha defeuce. S. L. In. & T. Co. vs. La- 





ner, 

Fraud is not to be presumed, but must be proved ; and this is the general 
rule, as well in equity as at law. 

In equity, fraud will sometimes be presumed from the nature and subject 
of the bargain itself, being such as no man, not under some delusion, 
would make, on the one band, and as no honest and fair man would ac- 
cept, on the other; and it will be presumed from the cireumstances and 
condition of the parties contracting ; and these instances form exceptions 
to the general rule. 

Where one greatly indebted, although not actually insolvent, with the 
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avowed design of removing from the country, makes a sale of all his 
property, real and personal, receiving payment partly in eash, partly in 
adebt due by him to the vendee, and for the residue the promissory 
notes of the vendee, which were subsequently paid, and possession of 
the property sold followed and accompanied the conveyance: Hetp, 
Not to constitute evidence of fraud, although it appeared that the ven- 
dee was the mother-in-law of the vendor; and that owing to the subse- 
quent misconduct of the vendor, the proceeds of the sale were lost to 
" his creditors. 
Where it appeared that subsequently to the sale, upon the entreaties of 
the vendee, who was unwilling to be separated from her daughter, and 
upon her promise to remember her grand ecbildren liberally in her will, 
the vendor yielded to the said solicitations and promises, abandoned 
his intention of removing, and resided with the vendee, but never as- 
sumed any dominion or contro] over the property sold, it was held that 
it did not constitute such a possession in the vendor from which a se- 
eret trust in his favor would be inferred, so as to make the transaction 
fraudulent by construction of law. Wilson and Cleland vs. Lott, 305 
Fraud is not to be presumed, but must be proved. White vs. Walker, 478 


FREE PERSONS OF COLOR.—A free person of color should not be sued 
by guardian ; he is under no incapacity or disability with regard to the 
defence of suits brought against him, but may appear and defend by at- 
torney as other. persons of full age. 

> A free person of color, who is defendant in a suit upon a bend, bill or note, 

&c., may by plea deny the execution thereof in the manner provided by 

law ; the interposition of such plea, sworn to, does not make the party 

a witness within the 42d section of the Act of Nov. 21,1828. Davis 

vs. Elliot's Adm’r., 261 





HEIR.— Where M. devised all his property, real and personal, to his wife 
and his daughter E. W. and his son R., and E. W., the daughter, died 
under age, unmarried and without issue : Hxwp, that R. upon the death 
of E. W., became, by the laws of Florida, her sole heir; aud that upon 


the death of the mother leaving a second busband, and her son R. sur- 
viving, R. became sole heir to the whole real estate of M, the original 
testator. Young, Adm’r., va MeKinnie Adm’r., 542 


INDICTMENT.—(See Slaves.) 


INFANT —The decree of a ( t directing the sale of rea! estate, for the pur- f } 
po I diy pn between an infant and others, to which the infant was . 
nsj pon the infant ar as such de 


cree undertak nropounee upon the extent of his interest; but if he 
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take under the sales made in pursuance thereof, he may be estopped 

’ from saying that the sales are void; for by: receiving so much of the 
proceeds as properly belong to him, he affirms the sale, but is not es- 
topped from contesting the other portions of the decree. Young's 
Adm’r. vs. McKinnie’s Adm’r., 


INTEREST.—The act of March 15, 1844, changing the rate of interest, does 
not affect a contract made before, but which became due and payable 
after it was passed. The rate of interest on every contract is to be 
regulated by the law as it existed at the time such contract was made. 
Myrick vs. Battle, 


INSTRUCTIONS.—({See Exception.) 


ISSUE.—No facts are in issue unless charged in the bill, and no proofs can 
generally be offered of facts uot in the bill, nor can relief be granted for 
matters not charged, although they may be apparent from other parts 
of the pleadings and evidence ; for the Court pronounces its decision 
“secundum allegata et probata.” St. Andrews Bay Land Co. vs. 
Campbell, 

JUDGMENT.— Where a judgment upon a verdict was defectively entered, 
and the Court afterwards, on motion, ordered a new judgment to be 
entered nunc pro tune, such latter entry, as between the parties te the 
record, relates back to the date of the first entry, and is to be regarded 
and treated to all intents as entered at that time; and it will rectify 
and cure any variance between the original entry of the judgment and 

« the execution issued thereon. Jordan vs. Petty et ai., 

The death of a party defendant pending the suit, and before judgment 
therein, does not render such judgment void, but merely voidable, upon 
a writ of error coram vobis. 

Judgments and decrees, as estoppels, conclude parties and privies only. 
The grouad on which persons standing in the relation of privity to the 
litigating party are bound by the proceedings to which he was a party, 
is that they are identified with him in interest, and whenever this iden- 
tity is found to exist, all alike are concluded. Where, therefore, one 
binds and obliges himself that the defendant in an attachment suit 
would cause the property levied upon and replevied by the said bond 
to be forthcoming, to abide the final order of the Court in the said suit, 
he connected himself in privity with the proceedings thereon, and made 
the record of the judgment conclusive evidence against him. Collins 
vs. Mitchell, 


It is irregular, in an action of replevin, to make an order for the issuing of 
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a writ of return and restitution before final judgment. Such an order, 
when a party is entitled to it, should form a part of the final judg- 
ment, 

In an ordinary case, a judgment dismissing a suit is a final judgment, but 
an action of replevin is an extraordinary remedy, and in such action, 
a judgment dismissing the suit is not final, and error cannot be assigned 
upon such an order until after final judgment. 

The. 11th section of the act of March 11th, 1845, provides that if it shall 
appear, upon the non-suit of the plaintiff, or upon trial, cr otherwise, 
that the defendant is entitled to a return of the goods, he shall have 
judgment therefor accordingly, with damages, &c., unless be shall elect, 
&e. 

By a judgment dismissing the suit, it does otherwise appear that the de- 
fendant is entitled to a return of the goods, and the necessary proceed- 
ings to enforce such return may be had on such judgment. Branch, 
Adm’r., &., vs. Branch, 

Upon a petition, under the statute of December 11, 1824, for the fore- 
closure of a mortgage, given by husband and wife, to secure the pay- 
ment of a note of the husband, and for judgment on the note, a judg- 
ment, or decree of foreclosure, may be entered against both husband and 
wife, and a judgment may be entered against the husband only upon 
the note, as in other cases. 

In such a case, it is error to enter a joint judgment against the husband 
and wife. Daniels and Wife vs. Henderson, 

JUDICIAL SALE—Ten years is not a reasonable time within which to 
perfect the title, after objections by purchaser, under a judicial sale by 
the Master, of real estate. 

Where time is given, the party should be put under terms to procure the 
title speedily. 

The practice of allowing time to perfect title not encouraged; the Court 
and parties should take care before hand that the title is in a state te be 
sold. i 

A material distinction exists between the actual existence of the title, and 
the state of the evidence of the title; in the latter event, the Court may 
give time to reform and amend it. 

A purchaser not permitted to cast about for a title, after a judicial sale; 
Lord Redesdale’s rule in selling land under a decree of Court commend- 

ed. Myers vs. Nourse, Adm’r., &c., 


JURISDICTION.—The Supreme Court of the United States has, under 
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take under the sales made in pursuance thereof, he may be estopped 
from saying that the sales are void; for by: receiving so much of the 
proceeds as properly belong to him, he affirms the sale, but is not es- 
topped from contesting the other portions of the decree. Young’s 
Adm’r. vs. McKinnie’s Adm’r., 

INTEREST.—The act of March 15, 1844, changing the rate of interest, does 
not affect a contract made before, but which became due and payable 
after it was passed. The rate of interest on every contract is to be 
regulated by the law as it existed at the time such contract was made. 
Myrick vs. Battle, 


INSTRUCTIONS.—(See Exception.) 


ISSUE.—No facts are in issue unless charged in the bill, and no proofs can 
generally be offered of facts not in the bill, nor can relief be granted for 
matters not charged, although they may be apparent from other parts 
of the pleadings and evidence ; for the Court pronounces its decision 
“secundum allegata et probata.” St. Andrews Bay Land Co. vs. 
Campbell, 

JUDGMENT.— Where a judgment upon a verdict was defectively entered, 
and the Court afterwards, on motion, ordered a new judgment to be 
entered nunc pro tunc, such latter entry, as between the parties toe the 
record, relates back to the date of the first entry, and is to be regarded 
and treated to all intents as entered at that time; and it will rectify 
and cure any variance between the original entry of the judgment and 

«the execution issued thereon. Jordan vs. Petty et ai., 

The death of a party defendant pending the suit, and before judgment 
therein, does not render such judgment void, but merely voidable, upon 
a writ of error coram vobis. 

Judgments and decrees, as estoppels, conclude parties and privies only. 
The ground on which persons standing in the relation of privity to the 
litigating party are bound by the proceedings to which he was a party, 
is that they are identified with him in interest, and whenever this iden- 
tity is found to exist, all alike are concluded. Where, therefore, one 
binds and obliges himself that the defendant in an attachment suit 
would cause the property levied upon and replevied by the said bond 
to be forthcoming, to abide the final order of the Court in the said suit, 
he connected himself in privity with the proceedings thereon, and made 
the record of the judgment conclusive evidence against him. Collins 
vs. Mitchell, 


It is irregular, in an action of replevin, to make an order for the issuing of 
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a writ of return and restitution before final judgment. Such an order, 
when a party is entitled to it, should form a part of the final judg- 
ment, 

In an ordinary case, a judgment dismissing a suit is a final judgment, but 
an action of replevin is an extraordinary remedy, and in such action, 
a judgment dismissing the suit is not final, and error cannet be assigned 

upon such an order until after final judgment. 


The. 11th section of the act of March 11th, 1845, provides that if it shall 
appear, upon the non-suit of the plaintiff, or upon trial, cr otherwise, 
that the defendant is entitled to a return of the goods, he shall have 
judgment therefor accordingly, with damages, &c., unless he shall elect, 
de. 

By a judgment dismissing the suit, it does otherwise appear that the de- 
fendant is entitled to a return of the goods, and the necessary proceed- 
ings to enforce such return may be had on such judgment. Branch, 
Adm’r., &c., vs. Branch, 

Upon a petition, under the statute of December 11, 1824, for the fore- 
closure of a mortgage, given by husband and wife, to secure the pay- 
ment of a note of the husband, and for judgment on the note, a judg- 
ment, or decree of foreclosure, may be entered against both husband and 
wife, and a judgment may be entered against the husband only upon 
the note, as in other cases. 

In such a case, it is error to enter a joint judgment against the husband 
and wife. Daniels and Wife vs. Henderson, 

JUDICIAL SALE—Ten years is not a reasonable time within which to 
perfect the title, after objections by purchaser, under a judicial sale by 
the Master, of real estate. 

Where time is given, the party should be put under terms to procure the 
title speedily. 

The practice of allowing time to perfect title not encouraged; the Court 
and parties should take care before hand that the title is in a state to be 
sold. . 

A material distinction exists between the actual existence of the title, and 
the state of the evidence of the title; in the latter event, the Court may 
give time to reform and amend it. 

A purchaser not permitted to cast about for a title, after a judicial sale; 
Lord Redesdale’s rule in selling land under a decree of Court commend- 
ed. Myers vs. Nourse, Adm’r., éc., 


JURISDICTION.—The Supreme Court of the United States has, under 
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the laws of Congress, appellate janedieton over ceriain decisions of the 
State Courts. Carter vs. Bennett, 

To enable a cestui que trust to claim the jurisdiction of a Court of Equi- 
ty in asserting a legal title, it must be distinctly and positively al- 
ledged that the trustee had refused the use of his name to the party 
beneficially interested in an action at law. 

A Court of Equity will not entertain jurisdiction on the ground of pre 
venting a multiplicity of suits, merely because the complainant has a 
multitude of suits to bring depending upon the same question or the 
same title, but will entertain such jurisdiction where the bill is in the 
nature of a bill of peace, as where the party is in possession, ahd is 
threatened with numerous actions, and in cases where a Court of Equity 
having entertained jurisdiction upon a clear ground of Equity, as for a 
discovery, will also give relief, consequent upon discovery. 

A Court of Equity will not entertain jurisdiction in cases of confusion of 
boundaries, upon the ground merely that the boundaries are in contro- 
versy, but will require that there should be some equity superinduced 
by the act of the parties, such as fraud, gross negligence, or misconduct 
on the part of those whose duty it is to preserve and perpetuate such 
boundaries. Doggett vs. Hart, ¢ 

Where there is a wrong there is a remedy, and the State Courts are com- 
petent to give redress 1n all cases in which exclusive jurisdiction is not 
given to the Federal Courts. 

If a wreng or injury be done by an officer of the General Government, 
‘without authority, he is liable, like any other citizen, to be sued in the 
State Courts. Crawford & Seat vs. Waterson, 


JUSTICES COURT.—(See Appeal.) 


LEGACY.—It is a general rule that a legacy shail be taken to vest at the 
death of the testator, unless manifestly against the intention of the 
will. 


When a testator directs the whole of his property to be kept together, for 
the use and benefit of his wife and children, until the happening of 
certain events, making no other provision for their support and main- 
tenance, such circumstances are indicative of an intention on the part of 
the testator, to give the principal, and will have the effect to vest the 

» legacy. 

A deyise in the following words: “Also, I direct that all the Prop ty 
real or personal, that I obtained from the estate of B. M., decea 
returned to R. M., mitior heir'of said B. M., or such portion thereot 
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may have in my possession,” is specific, and is not liable to abatement 
for the benefit of the residuary Legatees. Held also, That under this 
clause of the will, only such property as had been received by testator, 
and remained in specie in his possession, at the time of bis death, pass- 
ed to the legatee, and that slaves, the after issue of those received from 
the estate of B. M., were not included inthe bequest. Young, Adm’r. 
ys. McKinonie, Adm’r,, . 


LEGATEE—The Statute of distribution affords ne rule to determine the 
extent of a Legatee’s interest. Lines vs. Darden and Wife, 


LIMITATIONS, STATUTE OF.—The Statute of Limitations of five years, 
is not a good plea in bar to an action under the Statute 30 Car. 2 ¢., 7, 
(explained and made perpetual by the St.4 Wm. & Ma, ec. 24, s. 12,) 
against the executor, or administrator of an executor or administrator, 
for a devastavit committed by the latter in the administration of the es- 
tate of the first testator or intestate; such actions not being grounded 
op any contract, or lending; aud being founded on the Statute aforesaid, 
which is a speciality. : 

In actions under the Statute aforesaid for a devastavit, it is not necessary 
that a judgment should be previously obtained against the executor or 
administrator who has committed the waste, ascertaining assete in hand 
applicable to the plaintiff's debt; and therein such action differs from 
the action for devastavit'at common law against executor or administra- 
tor for waste comuutted by himself. Brockenbrough’s Adm'x. ys. Camp- 
bell’s- Adm’x., 


MARRIED WOMEN.—In this State, by statute, a married woman may 
acquire a separate and independent title to both real and personal prop- 
erty, during coverture, by bequest, demise, gift, purchase or distribution, 
subject however, to the same becoming liable to the debts of the bus- 
band, unless an inventory thereof is filed and recorded, witbin six 
months from the time the title vests in her, as specified in the statute ; 
the record of title papers particularly describing the property given to 
the separate use of a married woman, is @ sufficient inventory and com- 

. pliance with the statute. 

The exclusion by the Circuit Court, of a bill of sale of a chattel to a mar- 
ried woman, because the execution thereof was not proved before it 
was recorded, was erroneous ; but as it did net appear from the iustru- 
ment that the property was to be the separate property of the wife, or 
by any evidence that it was paid for with the separate money of the 
wife, but purchased and paid for by the husband, it became his proper- 
ty, and subject to his debts, and therefore the party was not injured by 
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the error of the Court in the exclusion of the evidence. Mercer vs. 
Hooker, 
8. P. Craig vs. Gamble, 


MASTERS’ REPORT.—A Master must not go beyond the matters referred 
to him ; if he does, bis report, so fa: as relates to that matter, is a oul- 
lity. 

A reference to the Master will not authorize a report by him more exten- 
sive than the allegations and proof. 

A report which is erroneous on its face,may be enquired into without any 
exceptions. 


The report of a Master containing upon its face material errors, should 
not be made by the Court the basis of a decree.. White vs. Walker, 


MISREPRESENTATION.—Misrepresentation in a material point innocent- 
ly made, will vitsate a contract, and be ground for setting aside, or giv- 
ing compensation to the extent of the mistake. Ladd vs. Tompkins & 
Chaires, 


MORTGAGE.—A purchaser under an executory contract, in possession of 
the premises, has an interest, which is the subject of mortgage or sale, 
and which is devisable and descendible as his real estate. 

H., a vendor, and L.,a vendee, agreed to rescind a contract of sale, the 
former paying to the latter the value of the property over andabove the 
amount remaining due, and the latter sufrendering the contract. L., 

. prior to this agreement, being in possession, executed a mortgage on 
his equity, to B. which had .been duly recorded, and was outstanding at 
the time ; of which, however, H. had no actual notice. Hep, that this 
rescission did not affeet or impair the rights of B., the mortgagee, and 
that he was entitled to a foreclosure and a sale of the property in the 
possession of H. He p, further, that H. should be considered in the 
light of a subsequent purchaser, and that as a consequence, the record 
of the mortgage to B., was sufficient notice to him of its existence. 


In such a case, where the first note secured by the mortgage to B. was 
paid by, and assigned to H.,, it would be fruitless to apply the proceeds 
of property which he owned, to the satisfaction of the note thus paid, 
unless the property was inadequate to pay more than this note and the 
amount due under the contract of purchase at the time of its rescission. 
Holbrook vs. Betton & Higgs, 

‘Whiere, to secure a loan of money, the borrower executed an instrument of 
writing authorizing the lender, upon default in repayment of the money 
borrowed, to euter upon the premises of the borrower, and take and car- 
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ry away certain slaves specified therein, and sell and dispose of ther 
ai! and from the produce of che sale to pay himself the money due, and al 


rh . *. 
expenses, returning the overplus, if any : Hep that such an instrumen 
was nota mortgage, but a power. 

The act of January 30, 1838, entitled an act to amend an act to regulate 
the foreclosure of mortgages, (Thomp. Dig., 376, ch. 3, § 1,) consislered 
and interpreted to be intended to limit and restrict the operative foree 
of certain classes of conveyances therein mentioned, and not to extend or 
enlarge the effect of others. McGriff, Adm’r., &c., vs. Porter, ef al., 376 

By our Statute of December 11, 1824, providing for the foreelosure of 
’ P * 
mortgages, an anomalous proceeding is authorized, partaking partly of 
Chancery and partly of common law principles. 

Under it, upon a petition for the foreclosure of a mortgage given by hus 
band and wife, te secure the payment of a note of the husband, and for 
judgment on the uote, a judgment or deeree of foreclosure may be en- 
tere? against both husband and wife, anda judgment may be entered 
against the husband on/y upon the note, as in other cases. 

In such a case, it is error to enter a joint judgment agaiust the hueband 
and wife. 

The wife is a necessary party to the proceeding so far as regards the fore 
closure, but not as to the note. Daniels and Wife, vs. Henderson, 452 

NEW TRIAL.—An appeal or writ of error does not lie to an order granting 
} a new trial in a common law case. Dawkins vs. Carroll, 407 


NOTICE.—Notice to an agent is notice to the principal. Union Bank et ai. 
vs. Call, 409 


OFFICER.—If a wrong or injury be done by an officer of the General Gov- 
erment, without authority, he is liable, like any other citizen, tobe sued 
in the State Courts. Crawford & Seat vs. Waterson, 472 





PARTIES.—Where a party is made a co-plaintiff, without his privity or 
consent, the proper motion is that his name be stricken out; not that the 
bill be dismissed, even as to him. S. L. Ins. and T. Co. vs. Lanier, 110 


PARTNERS.—(See Dower.) Although an estate be conveyed to partners, 
so as to vest in them a legal estate as tenants incommon, yet in the ab- 
sence of an express agreement, or of circumstances showing an intent 
that the estate is to be held for tbe separate use of the partners, it will 
be considered in equity as vesting in the partners in their partnership 

capacity, subject to an implied trust that they shall hold it until the pur 
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poses for which it was purchased have been accomplished, and that it 
shall be applied, if necessary, to the payment of the partnership debts. 
At law, upon the death of the partner, bis share or interest, in the realty 
held and owned by the firm is cast by descent upon the heir, and he be- 
comes tenant in common with the surviving partner ; and so at law the 
widow may have dower assigned her in such share or interest, but oth 
heir and widow will take the same estate the ancestor and husband held 
’ therein, clothed with the same trust in equity for those who are entitled 
to the beueficial interest, whether surviving partners or creditors. Lou- 
bat vs. Nourse, 
A partner purchasing must give a full account of the state of the property. 
As if the party making the representation was speaking not from person- 
al knowledge, but with reference to accounts that were equally open to 
both'parties, auid the representations were justified by such accounts. 
White vs. Walker, 478 


PARTY WALL—The building of a party wall by the owner of a lot, 
gives him no right to claim contribution from the owner of the adjoin- 
ing lot, without express agreement of the parties. Orman, Adm'r., vs. 
Day, et al, * 385 


PILOTS.—An agreement amongst pilots to associate together for their bus- 
iness, is not illegal. Jones vs. Fell, 510 


PLEAS AND PLEADING.—ICt is too late, after plea to the action, for the 
defendant to demand a bill of particulars. 

Phe statute requiring the plaintiff to file with his declaration a copy of the 
cause of action, is merely directory ; but still the defendant may refuse 
to plead until a copy jis filed or furnished him. He has a right to hie 
rule on the plaintiff, when made at a proper stage of the case, after ap- 
pearance, but he waives this right by plea to the action It is, howev- 
er, discretionary in the Judge who tries the case to grant the order at 
any time before the trial. Watterman vs. Mattair, 

A plea which is defective in the essential quality of certainty as to time, 
is bad on demurrer. 

» Whether on the failure of a Judge to hold the term of Court at which a 
sums. ad resp. is made returnable, it is nevertheless a term for pleading, 
and whether the defendant is bound to plead to the declaration filed at 
eaid'term. Qu.? McKay vs. Lane, 268 


POWER.—A Court of Equity will aid a defective execution of a mere 
Power, unless it is inequitable to others; but in its non execution it as- 
Ques Lv jurisdiction. 
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A party who seeks the aid of a Court of Equity in executing a Power, 
must show in himself some superior Equity to him against whom it is 
asked. Where the Equities are equal, the Court will not compel the 
douvee to do that which ht will not do for himself, but will remain pas- 
sive. 


; Equity will not even aid a defective execution of a Power, to the disinher- 

; itance of the heir at law. 

The soundness of the doctrine of illusory appointments, as connected with 
discretionary powers, questioned. Lines vs. Darden and Wife. 51 


~~ 


‘ Where, to secure a loan of money, the borrower executed an instrument 
of writing authorizing the lender, upon default in repayment of the mo- 
ney borrowed, to enter upon the premises of the borrower, and take ~ 

re and carry away certain slaves specified therein, and sell and dispose 

of them, and from the produce of the sale to pay himself the money 
due, and all expenses, returning the overplus, if any: Hzxip, That such 
instrument was not a mortgage, but a power. 


A power is simply collateral, and without interest, or a mere naked pow- 
er, when to a stranger, authority is given to dispose of an interest, in 
~which he had not before, nor has by the instrument creating the power, 
any estate whatsoever ; but when the power is given to a person who de- 
rives, under the instrument creating the power, or otherwise, a present 
or future interest in the property which is the subject of the power, it 
: is then a power coupled with an interest: Heip, Therefore, in the pres- 
ent case, that the power given or created is a mere naked power, un 
a connected with any interest or estate in the property, the subject of 
the power ; and though founded upon a consideration, and therefore ir- 
revocable by the grantor in his life time, yet that it was revoked by his 
a death before the execution thereof. McGriff, Adm’r, de. vs. Porter, 
et al, 876 
PRACTICE.—{See Record.) It is a practice of doubtful utility and not to 
be encouraged, to permit, in the Appellate tribunal, oral admissions to 
supply the defects and omissions in the record. Orman, Adm’r., &c. vs. 
Barnard, Adams & Co., 528 


' RECORD.—It is the duty of the Appellant or bis Attorney or Solicitor, to” 
see that the original record of a cause, about to be removed into the 
Supreme Court, is correctly made out and skilfully prepared. 
It is a practice of doubtful utility and not to be encouraged, to permit in 
the Appellate Tribunal oral admissions tosupply the defects and omis- 
sions in the record. Orman, Adm’r., &e. vs. Barnard, Adams & Co., 528 
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RELEASE.—A release under seal is good without a full consideration. U. 
Bank et al. vs. Call, 


RELIEF.—No facts are in issue unless charged in the bill, and no proofs 
sz ean generally be offered of facts not in the bill, nor can relief be granted 
% for matters not charged, although they may be apparent from other 
™ parts of the pleadings and evidence ; for the Court pronounces its clecis- 
ion “secundum allegata et probuta,” St. Andrews Bay Land Co. vs. 

. Campbell, 


a 

' REPLEVIN.—(See Judgment.) 
SALE.—(See Judicial Sale.) 
REPORT.—(See Master’s Report.) 


SET OFF.—The statute of the State of Florida confers upon a defendant 
the right to plead a set-off, upon which he is entitled to judgment against 
the plaintiff, if his demand proved exceeds that of the latter. 

After plea of set-off pleaded, and issue joined, the plaintiff bas a right to 

~ discontinue his suit upon payment of costs ; and this is imperative when- 
ever an order for discontinuance is entered in the Clerk’s office. But it 
is in the power of the Court to relax the rule upon special affidavit and 
motion. 

If the costs are not paid, or if the order had been conditioned on the 
payment of costs, the only remedy of the defendant would be by mo- 
tion in the Court below, to set aside the discontinuance, on the refusal 
of the plaintiff to comply with the terms of the order or rule of Court. 
Buffington vs. Quackenboss, 

; ° ’ After a plea of set-off pleaded, and before the cause is submitted to the 

« Jury, the plaintiff has a right to take a non-suit. Clark vs. Wall, 


» SLAVES.—The law of Florida discriminates between free white citizens 
and persons of color, whether bond cr free, in the mode and degree of 
+ punishment for the same offences ; the first named being amenable to 
” ’ the act of February 10th, 1832, while the latter are provided for in the 

* act of November 21, 1828. 
The maxim of “ leges posteriores priores contrarias abrogant,” is not ap- 
4 ey plicable to cases where the precedent act is spécial or particular, and 
“ the subsequent act is general, the rule being, that a later general act does 
not work any repeal of a former particular statute. Hence it follows, 
that the act of November 21, 1828, in relation to crimes and misdemean- 
ors committed by slaves, free negroes and mulattoes, is not repealed by 
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the act of February 10, 1832, in relation to crimes and misdemeanors 
generally. 

Slaves and free persons of color may be guilty of many of the offences 
which may be committed by white persons; in such case, if it is an 
offence at common law, the indictment must be under the act of 1828, 
because this statute regulates the punishment, and if it is an offence cre- 
ated by the statute of 1832, or any other act a slave or free person of 


color can commit, the indictment should be under both statutes, that , 


which creates the offence, and the act of 1828, which preseribes the 
punishment. Luke a Slave, vs. State, 

In all relations and in all matters, except as to crimes, a slave is regarded 
by our law as property ; and therefore the rule that the principal is not 
liable to an agent, or employee, for damages occasioned by the negli- 
gence or misconduct of another agent or employee, is not applicable to 
slaves, 

The contract of hiring of a slave, between the owner and the hirer, consti- 
tutes a bailment of the slave, and the hirer is bound to take ordinary 
care of him. Forsyth & Simpson vs. Perry, 


SOLICITOR.—(See Attorney and Solicitor,) 


SUPREME COURT.—The 3 § of the 5th article of the Constitution, giving 
power to the Judges of the Circuit Court, or a majority of them, to 
preside in the Supreme Court, and hold the sessions thereof, was tempo- 
porory and special, and does not apply to the Court as it 1s at present 
constituted, so far as to authorize a majority of the Justices to hold a 
term. 

The 5th section of the act of January 11, 1851, by necessary implication, 
requires the action of three Judges in every case, who must all hear the 
argument, and confer together upon the judgment, although two being 
& majority, may pronounce the judgment of the Court. Griffin vs, 
Orman, 

The Supreme Court have no power to consider the weight of evidence 
as if they were a jury, and can only do so when the question is presen- 
ted to themon motion for a new trial, or other appropriate mauner. 
Pons vs. Hart, 

SURETY.—(See Estoppel.) 

TERMS OF COURT.—Where the term of a Court is adjourned, after the 
day appointed for its commeucemeut, to another day, it is but a prolon- 

yation of the term ; but when the term is postponed by an adjournment 

before its commencement, and in anticipation of the appointed time, to 
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another day, the return thereof is adjourned ; and those things which 
. Were appointed to be done on the first day of term, are postponed and 
adjourned also to the deferred time : Therefore, the term of this Court 
appointed by law for the 3d Monday of March, having been, by an or- 
der of the 18th February preceding, postponed and adjourned to Mon- 
day, the 11th day of July, the transcript of the record of a cause 
filed on the last named day, was filed in due time. Wilson and Cleland 
_ ve. Lott, 

TESTIMON Y.—Testimony merely conjectural is wholly inconclusive and 

ought not to be received. White vs. Walker, 


TITLE.—(Sce Judicial Sale.) 


. TRESPASS.—Trespass will lie in favor of one having possession, against a 
wrong doer. 


Trespass vi et armis, and not case, is the appropriate remedy, where the 
injury is immediate and direct. Orawford and Seat vs. Waterson, 


~TRUSTS AND TRUSTEE—(See Jurisdiction.) To constitute a trust, 
three circumstances must concur : Sufficient words to raise it, a detinite 
subject, and a certain and ascertained object. No commendatory terms 
of a will, expressing a “ wish,” “will,” or “desire,” dec., are sufficient, 
unless there be certainty as to the parties who are to take, and what 
they are to take. 

Whenever the subject to be administered as trust property, and the ob- 
jects for whose benefit it is to be admimetered, are to be found in a will 
not expressly creating a trust, the indefinite nature and quantum of the 
subject, as well as the indefinite character of the objects, are always 
used by Courts as evidence that the mind of the testator was not to cre- 
ate a trust. 

The words “ will and desire” are not necessarily mandatory. They would 
be sufficient to raise a trust, if not coupled with words inconsistent with 
such construction. Lines vs. Darden and Wife, 

Although, as a general rule, the plaintiff in ejectment must show a legal 
title, to enable him to maintain the action, yet in particular cases, where 
ejectment is brought upon the demise of a cestui que trus/, the jury 

- will be permitted to presume that the trustee has made a regular sur- 
render of estate, ip every case where the purposes of the trust estate 
have been satisfied, or the beneficial occupation of that estate by the 
possessor induces a supposition that a conveyance of the legal estate has 
been made to the party beneficially.interested, or where the trust is a 
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plain one, and a Court of equity would compel the trustee to make a 
conveyance. Doggett vs. Hart, - . 215 
USURY.—The statute against usury is salutary in its operation, and it is of 
paramount importance to guard itagainst the shifts and devices usually 
resorted to to etade its operation. 
Whether or not a contract is usurious, is a question of law, and it is with- 
in the province of the Court to determine that question, and to instruct 
the jury accordingly. Belden vs. Gray, 504 


VENDOR AND VENDEE—{See Mortgage.) 


VENUE.—The venue being correctly stated in the ‘margin is. sufficient, al- 
though a wrong venue be inserted in the body of the declaration. Mc- 
Kay vs. Lane, 268 


VERDICT.—This Court will not disturb a verdict merely on the ground 
that the facts of the case did not call for a certain instruction which was 
given by the Court, and which instruction was correct in principle, and 
not calculated to mislead the jury. Belden vs. Gray, 504 


VOLUNTARY CONVEYANCE—(See Fraud.) A debtor in embarrassed 
cireymstances will not be permitted to make a voluntary assignment 
or gift of his property, to the injury and detriment of his bona fide cred- 
itors, Craig ys. Gamble, 430 


WARRANTY.—In an action of assuropsit upon an express warranty of a 
chattel, the plaintiff may recover costs, charges, and interest on the 
principal sum paid as the consideration, although the contract of sale 
has not been rescinded, nor the property returned, nor any offer made to 
return it. MeKay vs. Lane, 268 


WILLS.—{See Trusts.) In the construction of a will, the intention of the 
testator, as therein expressed, shall prevail over all other considerations, 
if consistent with the principles of law. To this first and great rule in 
the exposition of wills, all others must bend. 

Courts allow of no rule of construction of mere words to control the in- 
tention, but the whole instrument is to be considered, and if possible, ef- 
fect given to every part of it. 

The relative situation of the parties, the ties and affection subsisting be- 
tween them, besides the motives which would naturally influence the 
mind of the testator, are proper to be considered in expounding the im- 
port of doubtful words. : 

The. words “ will and desire,” when addressed to an Executor, are impera- 
tive, and jt is his duty to carry out the wishes of his testator, 1f possi- 
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ble, and when consistent with the vill; but these words are not, ip all 
cases, necessarily addressed to the Executor. 


Where a testator, by one clause of his will, gives and bequeaths to bis 


* beloved and only daughter,” all of his estate, both real and personal, 
during her natural life, and at her death directs the property to be equal- 
ly divided between the children of the tenant for life; and by another 
clause expresses his “will and desire” to be, that should either of his 
grand-sons arrive at the'age of twenty-one, or any of his grand daugh- 


ters marry, previous to the time of final distribution, then that such’ 


grand-son, or such grand daugbter, shall receive a portion of the estate 
as a loan, to have the management and receive the benefit of the same 
until the final distribution shall take place, when the property thus 
loaned shall return to the estate to be equally divided: Hexp, that the 
will did not create a trust for the benefit of the grand children, but 
merely vested a power in the daughter (the tenant for life,) to be exer- 
cised at her discretion. Lines vs. Darden and wife, 


Testator devised as follows :—“ It is my will and desire that my property, 


‘ 


including lands, tenements, negroes, horses, and stock of every kind, and 
everything of value that I may die seized and possessed of, shal! be 
equally divided between my wife E., my daughter E. W., and my son 
R.” Held, That this clause of the will conveys a present gift to the 
legatees, and is not contfolled by the next clause, in which the testator 
says :—“ It is my will and desire that all my property be kept together, 
for the use and benefit ot my said wife and children, unless my wife 
should marry, or my children become of age, in which event or events, 
I wish the property divided as above ;” the sole effect. of this latter 
clause being merely to postpone the division. 


Held, also, That upon the death of the daughter, E. W., under age, unmar- 


ried, and without issue, her brother, R., became, by the laws of Florida, 
her sole heir ; and that upon the death of the mother, E., leaving a sec- 
ond husband and her son R. surviving, that R. became sole heir to the 
whole real estate of the testator. 


A devise in the following words: “Also, I direct that all property, 


real or personal, that I obtained from the estate of B. M., deceased, be 
returned to R. M., minor heir of said B. M, or such portion thereof as I 
may have in my possession,” is specific, and is not liable to abatement 
for the benefit ofthe residuary legatees. Held, also, That under this 
clause of the will, only such property as had been received by testator, 
and remained in specie in his possession at the time of his death, passed 
to the legatee, and that slaves, the after issue of those received from 
the estate of B. M., were not included in the bequest. 
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The intention of the testator to dispose of property not his own, thereby 
imposing upon the legatee the obligation to elect, must be expressed or 
clearly implied in the will itself. Parol evidence cannot be received to 


establish it. Young, Adm’r., vs. McKinnie, 542 
WITNESS.—It is not proper to ask of witness his designs in making a 
deed, or his construction of it. Union Bank et ai. vs. Call, 409 


WRIT OF ERROR.—A writ of error to the Supreme Court of a State has the 
same effect as if the judgment or decree complained of had been render- 
ed or passed in a Circuit Court of the United States. é 


A writ of error to a State Court, if sued out within the time and with the 
formalities required in .cases of writs of error to the Cireuit Courts of 
the United States, operates in like manner as a supercedeas and stay 
of execution. Carter vs. Bennett, 92 
An appeal or writ of error does neé lie to an order granting a new trial in 
a common law case. Dawkine vs. Carroll, 407 
A writ of error will only lie, (ander our statute,) on a final judgment. 
Branch, Adm’r,, &c., vs. Branch, 447 
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On page 67, for “ one” decision, read “ our’ decision. 

On page 76, five lines from bottom, for “ the” case, read 
“this” case. 

On page 78, seven lines from bottom, for no “ « change,” 
read no “ charge.” 

On page 282, eighteen lines from bottom, for “ the” 
statute, read “ a” statute. 

On page 283, eighteen lines from bottom, for no one him- 
self, read, no one “ but” himself. 

On page 294, ten lines from top, for “certainly,” read 
“ clearly.” 

On page 297, fourteen lines from top, for “ extract,” 
read ‘‘ extort.” 

On same page, after the word “ conviction,” insert “ on 
the prisoner’s mind.” 

On the next page, (298) ten lines from top, for “ these 
confessions,” read “ these considerations.” 

And after the word “confession,” next line, insert 
13 made to. ” 

On next page, (299) ten lines from top, after word “un- 
der,” insert “ undue.” 

On page 343, seventeen lines from top, instead of have 
no” reference, read “ have reference.” 

On page 349, sixteen lines from bottom, for “ under- 
standing,” read “ undertaking.” And next line same cor- 
rection. 

On same page, seven lines from bottom, for where “it” 
is made, read “ where the contract is made.” 





